
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA  

 

LARRY BERKE,     ) 
   Plaintiff,    ) 
        ) 
  v.      ) Civil Action No. 12-cv-1347 (ABJ) 
        ) 
FEDERAL BUREAU OF   ) 
PRISONS, and      ) 
        ) 
CHARLES SAMUELS, JR.,  ) 
In his Official Capacity as the  ) 
Director of the Bureau of   ) 
Prisons,       ) 
   Defendants   ) 
____________________________ ) 
 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S  
MOTION FOR A TEMPORARY RESTRAINING ORDER  

 
 Defendants, the Federal Bureau of Prisons (“BOP”), and Charles Samuels, Jr., in his 

official capacity as Director of the Federal Bureau of Prisons, hereby oppose Plaintiff’s Motion 

for a Temporary Restraining Order, which was filed on August 14, 2012.  Since the date of 

filing, the Court has converted Plaintiff’s motion into a motion for a preliminary injunction, and 

has scheduled a hearing for the motion on September 25, 2012.  In his motion, Plaintiff alleges 

that he is entitled to injunctive relief – the delay of his surrender into BOP custody – due to 

BOP’s alleged violation of Section 504 of the Rehabilitation Act of 1973, by not providing him 

with auxiliary aids that will allow him to effectively communicate with others while he is 

incarcerated at the ADMAX Satellite Camp of the United States Penitentiary (“USP”) Florence, 

in Florence, Colorado.  See ECF Entry No. 2 at 2.  Specifically, Plaintiff alleges that BOP is 

currently violating Section 504 of the Rehabilitation Act by not providing the following items for 

Mr. Berke, who is deaf:  1) telephone equipment (a video phone); 2) visual safety alarms for 
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emergencies other than fires; 3) vibrating or visual pagers; 4) vibrating bed devices; and 5) 

access to qualified ASL interpreters for participation and programs and activities.  See ECF 

Entry No. 2 at 2-3, 9-10, 12.     

Since the filing of Plaintiff’s motion, the BOP reassigned Plaintiff’s federal designation 

to the ADMAX Satellite Camp (“Camp”) of the Federal Correctional Center (“FCC”) Tucson, in 

Tucson, Arizona.  This re-assignment was done in order to provide Plaintiff with access to 

accommodations that are currently being provided to another hearing impaired inmate at USP 

Tucson, and to enable him to be closer to his family.  This Camp, which is a minimum security 

facility that houses non-violent offenders, is identical in security level to Plaintiff’s prior 

designation, and it contains the necessary auxiliary aids to enable Plaintiff to effectively 

communicate with BOP staff, and to participate in programs and activities while he is in BOP 

custody.  Because Plaintiff cannot satisfy his burden of showing that he is entitled to injunctive 

relief, his motion should be denied.   

ARGUMENT  

In order to obtain preliminary injunctive relief pursuant to Federal Rule of Civil 

Procedure 65, the requesting party must show: (1) a substantial likelihood of success on the 

merits; (2) that he would suffer irreparable injury if the injunction were not granted; (3) that an 

injunction would not substantially injure other interested parties; and (4) that the public interest 

would be furthered by the injunction. See Merriweather v. Lappin, 680 F.Supp.2d 142, 143 

(D.D.C. 2010); (citing Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 

(D.C.Cir.2006)). In applying this test, a court may employ a sliding scale whereby a particularly 

strong showing in one the four areas may compensate for weakness in another. Id. (quoting 

CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 (D.C.Cir.1995) (“An 
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injunction may be justified, for example, where there is a particularly strong likelihood of 

success on the merits even if there is a relatively slight showing of irreparable injury.”)).  

Among the four required showings, it is “particularly important for the [movant] to 

demonstrate a substantial likelihood of success on the merits.” See Barton v. Dist. of Columbia, 

131 F.Supp.2d 236, 242 (D.D.C.2001) (citing Benten v. Kessler, 505 U.S. 1084, 1085 (1992)).  If 

the movant fails to do so, “it would take a very strong showing with respect to the other 

preliminary injunction factors to turn the tide in plaintiff['s] favor.” See Davenport v. Int'l Bhd. of 

Teamsters, 166 F.3d 356, 366 (D.C.Cir.1999). In addition, a plaintiff must show at least some 

likelihood of irreparable harm in the absence of an injunction. See  Winter v. Nat. Res. Def. 

Counsel, Inc., 555 U.S. 7 (2008) (holding that a plaintiff must demonstrate that in the absence of 

an injunction, “irreparable injury is likely,” and not merely a “possibility”); CityFed, 58 F.3d at 

747 (holding that a plaintiff must demonstrate “ ‘at least some injury’ for a preliminary 

injunction to issue ... [because] ‘the basis of injunctive relief in federal courts has always been 

irreparable harm ....’ ”) (quoting Sampson v. Murray, 415 U.S. 61, 88, 94 S.Ct. 937, 39 L.Ed.2d 

166 (1974)). “Irreparable harm” is an imminent injury that is both great and certain, and that 

legal remedies cannot repair. See Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C.Cir.1985) 

(citing Sampson v. Murray, 415 U.S. at 88; Connecticut v. Massachusetts, 282 U.S. 660, 674, 

602 (1931); Ashland Oil, Inc. v. FTC, 409 F.Supp. 297, 307 (1976)). 

Here, Plaintiff’s motion should be denied because he cannot satisfy the requirements for 

seeking injunctive relief.  

1. Plaintiff Has Not Shown that There is a Substantial Likelihood of Success 

Plaintiff is not entitled to injunctive relief from this Court because he cannot show that 

there is a substantial likelihood of success on the merits of his underlying claim – that the BOP is 
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currently violating Section 504 of the Rehabilitation Act taking the appropriate steps to ensure 

effective communication with him while he is in custody.     

 Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 504, which prohibits 

discrimination on the basis of disability in federally assisted programs and activities, was 

amended in 1978 to extend its application to programs and activities conducted by Federal 

Executive agencies, including this Department.  The Department’s regulation implementing 

section 504 with respect to its own federally conducted programs and activities is codified at 28 

C.F.R. pt. 39.  Pursuant to those regulations, the Department, of which BOP is a component, is 

required to take appropriate steps to ensure effective communication with program participants 

with disabilities, including furnishing appropriate auxiliary aids where necessary to afford an 

individual with a disability “an equal opportunity to participate in, and enjoy the benefits of, a 

program or activity conducted by [BOP]”.  See C.F.R. § 39.160(a)(1).   

The BOP’s Camp in Tucson, Arizona contains the following auxiliary aids to 

accommodate a hearing-impaired inmate:  1) a telephone system that is operated by way of the 

Text Telephone System(“TTY”), which will enable Plaintiff to communicate with the people by 

telephone; 2) electronic mail through BOP’s Trust Fund Limited Inmate Computer System 

(“TRULINCS”), which will allow Plaintiff to communicate with specifically identified members 

of the community; 3) access to live qualified ASL interpreters either in person from a local 

organization that services hearing impaired citizens of the community, or by way of Video 

Remote Interpreting – a means for participating in medical appointments, disciplinary hearings, 

and for programs being offered at the facility; 4) access to visual alarms for fire and other 

emergency events; 5) a dry eraser board to enable Plaintiff to communicate with others who are 

not hearing impaired during his daily, non-essential contacts with others; 6) closed-caption 
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television in the common area of the Camp facility; 7) access to a closed-captioned telephone; 8) 

access to an electronic bulletin board that contains the list of daily activities at the facility, which 

will be available to Plaintiff through the Camp’s TRULINCS system; and 9) an inmate 

companion for assistance with daily living such as unscheduled movements, programs, and 

activities.1  Furthermore, Mr. Berke will have access to regular and special mail privileges, 

which affords him the opportunity to receive/send mail, publications and packages subject to 

BOP’s TRULINCS system.2

Furthermore, prior to Plaintiff’s arrival at the Camp, BOP staff can arrange to have an 

outside contractor who is a qualified ASL interpreter present in order to assist Plaintiff with the 

intake process and with orientation.  This interpreter will have the experience, background, and 

government contractual requirements needed to serve as an independent interpreter, and will be 

able to engage in confidential communications with Plaintiff.  Also, shortly after his arrival, 

Plaintiff will undergo a medical assessment by designated members of BOP staff, with the 

assistance of a qualified interpreter, which will assist BOP staff with determining what additional 

accommodations, if any, to provide Plaintiff during his period of incarceration at the Camp.  

Also, this medical examination will provide Plaintiff with the opportunity to inform BOP staff of 

any additional specific requests for accommodations he may have.  

   These provisions are currently available for another deaf inmate 

who is currently housed in the USP Tucson, and who currently serving a life sentence, and will 

be installed in the Camp where Plaintiff will serve his sentence.   

                                                           
1     Information regarding the provision of these auxiliary aids to another inmate was provided to 
the undersigned counsel by Theresa Talplacido, Senior Attorney at the Federal Correctional 
Complex in Tucson, Arizona.  Also, Ms. Talplacido has represented to the undersigned counsel 
that these aids, and other accommodations, can be made available to Plaintiff while an inmate at 
the Camp.   
2     For information on the TRULINCS System, Defendants are providing the Court with access 
to the following link:  www.bop.gov/inmate_programs/visiting.jsp.   
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Plaintiff asserts that although BOP is providing access to the TTY telephone system as a 

way for him to communicate with his family and friends, none of his family and friends have the 

equipment that is required for this type of communication.  See ECF Entry No. 2 at 9.  Also, 

Plaintiff complains that it is an outdated form of communication for the deaf.  Id.  However, 

pursuant to the Rehabilitation Act, BOP is only required to provide accommodations that are 

reasonable, and is not required to take any action that it can demonstrate “would result in a 

fundamental alteration in the nature of a program or activity or in undue financial and 

administrative burdens.”  See 28 C.F.R. § 39.160(d).   The TTY telephone system, which is 

currently being used by an inmate who is profoundly deaf at the USP Tucson, is the phone 

system being used by the BOP.  The use of this system allows BOP to monitor all calls between 

the inmate and the target of the call, by keeping a transcript of the communication between the 

parties.  See Attachment A at 2 (Declaration from Todd Craig, Acting Chief, Office of Security 

Technology, BOP).  BOP loses this capability through the use of a video phone.  Id.  BOP 

monitors and records the calls of all inmates at its facilities. Id.  A videophone would require the 

BOP to allow unsecured and unmonitored access to a secure computer network, which is not 

authorized by the Department of Justice.  Id.   Furthermore, allowing Plaintiff to use a 

videophone, which would open communications without proper safety and security measures, 

would cause a significant security risk to the BOP, and DOJ.  Likewise, for safety and security 

reasons, Plaintiff will not be permitted to possess a pager while he is a BOP inmate; however, he 

will be notified of activities and announcements in the prison through an electronic messaging 

system that is available to all inmates.  Id. at 2-3.  Because this case involves administration in a 

correctional setting, it is important to consider legitimate safety and security concerns.3

                                                           
3   Also, this argument supports a finding that Plaintiff cannot demonstrate that this injunction 
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  In judging whether reasonable accommodations exist, “it is entirely possible” that the 

reasonableness of the accommodations must be judged in light of “overall institutional 

requirements.” See Raines v. State of Florida, 983 F.Supp.2d 1362, 1374 (N.D.Fla. 1997) 

(quoting Love v. Westville Correctional Center, 103 F.3d 558 (7th Cir.1996); and citing Turner 

v. Safley, 482 U.S. 78 (1987)). In Turner, the Supreme Court observed the need to provide 

deference to prison authorities on issues involving prison administration:   

Running a prison is an inordinately difficult undertaking that requires expertise, 
planning, and the commitment of resources, all of which are peculiarly within the 
province of the legislative and executive branches of government. Prison 
administration is, moreover, a task that has been committed to the responsibility 
of those branches, and separation of powers concerns counsel a policy of judicial 
restraint. Where a state penal system is involved, federal courts have, as we 
indicated in Martinez, additional reason to accord deference to the appropriate 
prison authorities. 

 

See Turner, 482 U.S. at 84–85 (citing Procunier v. Martinez, 416 U.S. 396 (1974)).   Also, 

Plaintiff’s immediate family members may get access to a TTY machine from a non-profit 

organization in Tucson, Arizona, that is prepared to lend them a TTY machine for use.4

2. Plaintiff Cannot Show That He Would Suffer Irreparable Injury if the Injunction 
Were Not Granted Because He Will Receive Accommodations from the BOP to 
Ensure Effective Communication with Him  

  Thus, in 

this instance, the provision of a TTY would be a reasonable accommodation as provision of a 

videophone would create a legitimate security concern for the facility.   

Because Plaintiff will be going to the Camp in Tucson, he will be provided with the  

                                                                                                                                                                                           
will not substantially injure others, and that the public’s interests are furthered by this injunction.   
 
4     The undersigned counsel has contacted the Director of Interpreting Services for the 
Community Outreach Program for the Deaf (“COPE”) in Tucson, Arizona, and has been 
informed that a TTY machine is available for a member of Plaintiff’s family to retrieve from 
COPE’s Tucson office.     
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means for effective communication with BOP staff, other inmates, his lawyer(s), and his family.  

Therefore, Plaintiff cannot show that he would suffer irreparable injury if the injunction is not 

granted in this case.   

To support such an argument, Plaintiff must show the existence of imminent  

injury that is both great and certain and that legal remedies cannot repair. See Wisconsin Gas 

Co., 758 F.2d at 674.  Here, the facts show that Plaintiff is assigned to a facility that contains the 

auxiliary aids he will need in order to effectively communicate with members of BOP staff and 

inmates, to effectively communicate with specifically-identified members of his family, to be 

able to effectively communicate with his counsel, and to equally participate in programs and 

activities being offered at the Camp.  Plaintiff will have access to telephone through the Camp’s 

TTY system, he will have access to email, he will have access to qualified ASL interpreters 

through video relay and in person for specific occasions pursuant to an agreement between 

Plaintiff and the BOP, and he will have access to visual alarms that will inform him of 

emergency situations.  Members of staff at the Camp will be aware that Plaintiff is deaf, and 

Plaintiff, while an inmate at the Camp in Tucson, will undergo additional medical assessment to 

determine what additional, if any, accommodations he will need while an inmate at that facility.   

If Plaintiff determines that the BOP is not meeting his needs, he has access to the administrative 

process under 28 C.F.R. Part 542 – which  is implemented by the BOP and required by the 

Prison Litigation Reform Act (“PRLA”) –  to raise any remaining or additional concerns that he 

might have.   

Plaintiff’s attempt to show that he will suffer irreparable harm if he is ordered to 

surrender to BOP custody should be rejected because he does not raise facts in his motion to 

specifically show that he personally will suffer an imminent and real injury that cannot be 
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repaired by legal remedies.  Rather, Plaintiff relies on information from the news regarding 

encounters between two people, who happen to be deaf, and members of law enforcement that 

resulted in their arrest or death.  See ECF Entry No. 2 at 10-11.   Further, Plaintiff attempts to 

argue that if he is required to surrender to BOP custody, he will not be able to ask questions 

about the rules and regulations that he will be expected to follow while in custody.  Id. at 12.   

However, Plaintiff has not offered any factual information to show that he made any effort to 

request to have a qualified ASL interpreter present with him during his orientation at the prison, 

and that such a request was rejected.  Furthermore, Plaintiff has not stated that he lacks the 

capacity to communicate with others through  the exchange of written notes.  Although Plaintiff 

speculated that he would not have access to visual alarms and a means to be informed about 

announcements regarding prison activities at BOP’s camp in Florence, and stated that he would 

not be provided a vibrating or visual pager to inform him of such events, Plaintiff has not shown 

that he is completely incapable of learning about such events if they are provided to him in 

written form through alternate means.5

3. Plaintiff Has Not Established That the Public’s Interests Are Furthered by This 
Injunction 

  Rather, the record supports a finding that BOP will 

provide Plaintiff with reasonable accommodations for his status as a deaf inmate while in BOP 

custody, and specifically, while in custody at BOP’s camp in Tucson, Arizona.   Accordingly, 

Plaintiff cannot demonstrate that he will suffer irreparable harm if he is required to surrender to 

BOP custody, and his motion for injunctive relief should be denied.  

 
To support his argument for injunctive relief, Plaintiff cites to the fact that there are  

                                                           
5     However, Plaintiff will have access to such auxiliary aids in the Camp in Tucson.  See Section 
1, supra.  
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two pending matters in District Courts in North Carolina and California, where deaf inmates 

have filed suit against BOP.  See ECF Entry No. 2 at 14.6

Cornish v. Dudas, 540 F.Supp.2d 61, 64 (D.D.C.2008)

  Also, Plaintiff asserts that deaf 

inmates are not being provided interpreters for various occasions while inmates in BOP facilities, 

and that BOP facilities are not providing inmates auxiliary aids in order to assist them with 

effectively communicating with others while at the Camp.  However, as was previously argued, 

BOP will be fulfilling its obligations under 28 C.F.R. § 39.160(a) by providing auxiliary aids to 

Plaintiff to ensure effective communication while he is an inmate at the Camp in Tucson, 

Arizona.  See Section 1, supra.  Due to Plaintiff’s failure to establish that he has a substantial 

likelihood of succeeding on the merits of his Rehabilitation Act claim, and his failure to establish 

that he will suffer irreparable harm if he is required to surrender to BOP custody, Plaintiff has 

not met his burden for injunctive relief, much less that the public’s interests are furthered by the 

imposition of an injunction in this case.  See Brown v. District of Columbia, ----- F.Supp.2d -----, 

2012 WL 3727177 (D.D.C. 2012) (“[w]here a party has made no showing of irreparable injury, 

injunctive relief may be unavailable regardless of the showings on the other factors.”) (quoting 

).   

CONCLUSION 

 Based on the foregoing reasons, Plaintiff’s Motion for a Temporary Restraining Order, 

which has been converted to a motion for a preliminary injunction, should be denied.  

       Respectfully submitted,  

       RONALD C. MACHEN JR. 
       UNITED STATES ATTORNEY 

D.C. Bar No. 447889 

 

                                                           
6     The cases that Plaintiff cites in his motion are currently pending, and no rulings have been 
issued in them at this time.   
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DANIEL F. VAN HORN  
ACTING CHIEF, CIVIL DIVISION  
D.C. Bar No.  924092 
 
 

      By: ____________/s/_____________________ 
       TRICIA D. FRANCIS  
       Assistant United States Attorney  
       Civil Division  
       D.C. Bar No.  457800 
       U.S. Attorney’s Office, District of Columbia  
       555 Fourth Street, N.W.,  
       Washington, D.C. 20530  
       (202) 616-2257 
       Tricia.D.Francis@usdoj.gov 
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